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5.1. NUISANCE 355

u_._-n. 'ﬂ-.-..m s

Figure 5.4: Edon Roc Hotel pool and shadow cast by Fontainebleau Hotel.

(it appears to have been roughly eight stories high at the time suit was filed),
alleging that the construction would interfere with the light and air on the
beach in front of the Eden Roc and cast a shadow of such size as to render
the beach wholly unfitted for the use and enjoyment of its guests, to the
irreparable injury of the plaintiff; further, that the construction of such ad-
dition on the north side of defendants’ property, rather than the south side,
was actuated by malice and ill will on the part of the defendants’ president
toward the plaintiff‘s president; and that the construction was in violation
of a building ordinance requiring a 100-foot setback from the ocean. ...

The chancellor heard considerable testimony on the issues made by the
complaint and the answer and, as noted, entered a temporary injunction
restraining the defendants from continuing with the construction of the ad-
dition. His reason for so doing was stated by him, in a memorandum opinion,
as follows:

“In granting the temporary injunction in this case the Court
wishes to make several things very clear. The ruling is not based
on any alleged presumptive title nor prescriptive right of the
plaintiff to light and air nor is it based on any deed restrictions
nor recorded plats in the title of the plaintiff nor of the defendant
nor of any plat of record. It is not based on any zoning ordinance
nor on any provision of the building code of the City of Miami
Beach nor on the decision of any court, nisi prius or appellate. It
is based solely on the proposition that no one has a right to use
his property to the injury of another. In this case it is clear from
the evidence that the proposed use by the Fontainebleau will
materially damage the Eden Roc. There is evidence indicating





